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The recent decision of Cowichan Tribes v Canada (AG) (Decision)1 has been subject to intense, and often

polarizing, debate due to the uncertainty it has created for private property rights. This brief comment is a

follow-up to our more extensive summary of the Decision, and is intended to clarify information provided by

the media and other commentators.2 This comment is based on a plain reading of the Decision and the

extensive body of Aboriginal title jurisprudence that has been developed by the Supreme Court of Canada

(SCC) since the 1980s.

The Decision

In the Decision, the Court issued declarations recognizing the Cowichan Tribes’ (Cowichan) Aboriginal title

to roughly 800 acres within the boundaries of the City of Richmond, BC (Cowichan Title Lands). The

Cowichan Title Lands include properties held by Richmond and Canada, and properties belonging to

unnamed third parties (Unnamed Parties).3 These lands are a portion of the roughly 1,800 acres claimed,

and a small percentage of the Cowichan’s asserted territory, which is largely on Vancouver Island.

The Court made a series of declarations (Declarations) recognizing Cowichan’s Aboriginal title, including:

The Cowichan have Aboriginal title over the Cowichan Title Lands;

Cowichan title is unjustifiably infringed by grants of fee simple and other land interests;

Title to certain lands held by Canada and Richmond overlapping the Cowichan Title Lands are

defective and invalid; and

BC owes a duty to negotiate with the Cowichan to reconcile the fee simple and other land interests

with the Cowichan’s Aboriginal title.4

The Declarations that Richmond and Canada’s interests are defective and invalid were suspended for 18

months to allow the Crown to make necessary arrangements.5 All other declarations had immediate effect.

Lack of Notice to the Unnamed Parties

The Unnamed Parties were not provided with notice of Cowichan’s Aboriginal title claim. In May 2017,

Canada brought an application for an order that Cowichan or, alternatively, the province, deliver formal

notice within 45 days following a decision on the issue. In its September 2017 reasons, the Court dismissed
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Canada’s application on the basis that:

Uncertainty in the case law weighs against a court ordered notice;

Cowichan is not, at this stage, seeking to invalidate fee simple interests held by the Unnamed

Parties; and

The Unnamed Parties would have the opportunity to make all arguments, including that they were

not given formal notice, in any subsequent proceedings against them if any such proceedings are

brought.6

We wrote about this decision in 2017, noting the risks it created for the Unnamed Parties and for fee simple

interests.

Though the Court may have contemplated, at that time, that the Unnamed Parties would be unaffected and

have “the opportunity to make all arguments” in subsequent proceedings, the Decision undercuts many of

the defences that private parties could have advanced in the face of an Aboriginal title claim. In particular,

the Court held that:

Crown grants of fee simple title do not have the legal effect of displacing or extinguishing Aboriginal

title (para 3551), despite BCSC holding, in Giesbrecht v British Columbia,7 that these are valid

defences that can be advanced by innocent third party purchasers for value;

Crown grants of fee simple title are not justifiable infringements of Cowichan’s Aboriginal title (para

6);

Sections 23 and 25 – the “indefeasibility sections” – of the BC Land Title Act8 do not apply to

Aboriginal title (para 3551); and

Aboriginal title is a senior and prior interest, and burdens the Cowichan Title Lands upon which fee

simple estates have been granted (para 2195).

Although the Court suggested that Canada or BC could provide informal notice to the Unnamed Parties, this

approach is significantly different from formal notice in a judicial proceeding, which provides the parties

receiving notice an opportunity to respond and participate.

If the Decision is not overturned on appeal, it is difficult to imagine what, if any, defences a private

landowner could ever advance in the face of an Aboriginal title claim. In addition to depriving the Unnamed

Parties of these defences, the Court made legal conclusions that have immediate impact on private property

owners within the Claim Area: “…the exercise of Aboriginal title and fee simple interests can coexist, but

may not be exercised in their fullest form – the exercise of either will require modification or limitation.”9

Frequently Asked Questions
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What is Aboriginal title?

Aboriginal title is an exclusive right in land based on occupation prior to the Crown’s assertion of

sovereignty, which gained constitutional protection by Section 35, Constitution Act, 1982.10 Aboriginal title is

a sui generis (or unique) interest in land that is held communally and cannot be alienated from the group.11

Aboriginal title lands can be used for a variety of purposes, as long as the use is not “irreconcilable with the

nature of the group’s attachment to that land.”12

When can Aboriginal title be exercised?

Aboriginal title is exercisable immediately following its establishment by court declaration or agreement,

unless explicitly delayed.13 In Tsilhqot’in Nation v BC, the SCC’s declaration had immediate effect and was

exercisable on Crown actions moving forward.14 The Decision’s Aboriginal title declaration did not impose

any restrictions or delays.15

What is a fee simple interest?

Fee simple interests are the right to property that is commonly understood as private ownership. A fee

simple interest is the most complete form of land ownership in Canadian law, encompassing the full

beneficial interest in the property, subject only to governmental restrictions (e.g., zoning, environmental

laws, safety requirements). Under BC’s Land Title Act, registration of a fee simple interest confers

indefeasible title, which serves as conclusive evidence that the registered owner holds the described estate

free from competing claims (s 23). Fee simple interests are protected against actions for recovery of land,

except in specific circumstances, like mortgage default (s 25).

Did the Cowichan claim Aboriginal title to private property?

Yes. The approximately 1,800 acres claimed by the Cowichan overlap privately owned lands held by third

parties who are not parties to the proceeding.16 While the Cowichan did not seek to invalidate existing titles,

they asserted Aboriginal title over those lands. The Cowichan Title Lands recognized in the Decision do not

exclude these private properties.17

How do fee simple interests and Aboriginal title compare?

There are similarities between these two interests in land, which both convey exclusive rights to:

decide how the land will be used;

enjoyment and occupancy of the land;

possess the land;

economic benefits of the land; and
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pro-actively use and manage the land.18

Although they share similarities, the SCC said in Tsilhqot’in that Aboriginal title cannot be equated to fee

simple ownership, nor can it be described referencing common law property law concepts.19 There are

number of differences between the two interests which are summarized in the table below.

Aboriginal Title Fee Simple
A sui generis right to land that is not determined by

common law or Indigenous property law concepts

An interest in land recognized in the common law

and clarified in statute

Held communally Held individually

Inalienable, except to the Crown (including the

inability to grant any material interests that may

diminish entitlement to the lands)

Alienable, and can be transferred freely, subject to

statutory restrictions

Use must not be irreconcilable with the nature of

the group’s attachment to the land

Use may be limited by government statute and

regulations (e.g., zoning, environmental laws,

safety requirements)

Subject to the Crown’s underlying title, including

the Crown’s ability to justifiably infringe

Subject to the Crown’s underlying title, including

the Crown’s ability to expropriate

Can private lands coexist with Aboriginal title?

According to the Decision, private land can coexist with Aboriginal title.20 However, this statement is a

source of confusion and uncertainty because both convey exclusive rights to land, and it is therefore unclear

how they can operate concurrently. The Decision states that although these interests can coexist, “the

exercise of either will require modification or limitation” (para 2195) and “the exercise of one form of title

must yield to the other” so long as they coexist (para 2205). The result is that both interests cannot be

enjoyed in their fullest form. This is prejudicial to both interests since the scope of each is necessarily

diminished. Further, since Aboriginal title is a communal interest that is inalienable except to the Crown,

Aboriginal title holders cannot consent to, or grant, fee simple interests without first surrendering these lands

to the Crown.21

Although the SCC has not fully addressed whether Aboriginal title can coexist with private lands, it has

provided guidance that suggests coexistence is not possible. In Osoyoos Indian Band v Oliver, the minority

opinion held that a fee simple interest “prevents occupancy and destroys the relationship of the band with

the land such that aboriginal title is extinguished.”22 In Delgamuukw v BC, the SCC held that the potential for

two Indigenous groups to hold independent rights to Aboriginal title over the same lands was “absurd” –

given the content of fee simple interests, the same considerations ought to apply.23

Does the decision affect private landowners that overlap the Cowichan Title Lands?
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Yes. While the Cowichan did not pursue remedies that would displace or dispossess third-party interests, a

declaration of Aboriginal title necessarily diminishes overlapping fee simple interests. The Decision explicitly

states that the Cowichan are “entitled to seek the return of their [lands]” (para 3552). Fee simple interests

“will go unaffected in practice when Aboriginal title is recognized over that land, unless or until the Aboriginal

title holder successfully takes remedial action in respect of the fee simple interests” (para 2208). In other

words, the Cowichan can seek the recovery of these interests at any time.

Governments will need to reassess prior conduct over the Cowichan Title Lands moving forward.24 This will

influence the governance of fee simple interests, including the application of water licences, zoning

regulations, and the management of utilities servicing these properties.

Does the Decision have impacts that go beyond the Cowichan Title Lands?

Yes. The Decision is concerning for private property rights generally because it considers Aboriginal title to

be a senior interest, while also eliminating statutory protections for fee simple interests.25 The Decision

determined that the BC Land Title Act provisions that provide for the indefeasibility of title (s 23) and protect

the owner from recovery of land (s 25) do not apply to Aboriginal title lands.26 Some commentators have

suggested that the Decision does not undermine private property rights, but this is expressly contradicted in

the Decision.27 The Court explicitly stated that this will be a “precedent that will follow from this case,” so it

was intended to apply across BC moving forward (para 3551). Not only is this concerning for BC, but there

are potential implications across Canada in areas that overlap unresolved Aboriginal title claims.

Did the Decision invalidate private lands held by third parties?

No, but the Decision did eradicate all of the material rights associated with fee simple where these interests

overlap Aboriginal title, including indefeasibility and land recovery protections. The Court held that the

Legislature did not intend the Land Title Act to provide “…conclusive evidence that the registered owner is

indefeasibly entitled to an estate in fee simple as against Aboriginal title claimants and holders” (para 2251).

In other words, landowners can no longer rely on the core protections that preserve their interest in land if

Aboriginal title is established.

Does the Decision impact other Indigenous groups?

Yes. The Decision creates uncertainty for Indigenous groups whose asserted or established Aboriginal

rights and title overlap those claimed by others. While announcing their appeal of the Decision, Musqueam

Chief Wayne Sparrow stated that “Musqueam is deeply concerned by this judgment, particularly its potential

impacts on future land claims and court declarations of Aboriginal rights to another First Nations’ core

territory.”28 Chief Laura Cassidy of the Tsawwassen First Nation made similar comments, stating that the

Decision has already affected their Treaty-established fishing rights and that they “cannot stand by while

[their] Treaty rights are undermined.”29
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Did Canada and BC defend the interests of private property owners? 

Yes, but their defence was limited. Both BC and Canada refused to argue that Aboriginal title had been

extinguished, even though this defence is available to them.30

Conclusion

Tensions flowing from the Decision reflect the need to recognize that, while Indigenous groups are entitled

to seek the recognition their constitutionally protected rights, there is also a need for fee simple owners to

maintain certainty in title. This is because “[t]rue reconciliation will, equally, place weight” on Indigenous

interests and broader Canadian society.31 Minimizing one interest at the expense of the other will not result

in positive steps towards reconciliation.

A declaration of Aboriginal title is real and not theoretical. The impacts flowing from the Decision

demonstrate the need for the Courts and government to provide clarity, as uncertainty jeopardizes positive

steps towards reconciliation. The Decision underscores the need for the Crown to consider the general

public (i.e., the Indigenous and non-Indigenous collective), as well as the claimant Indigenous group, when

making decisions that affect them.

_____________________________
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This publication is a general summary of the law. It does not replace legal advice tailored to your specific circumstances.
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